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IN THE UTAH COURT OF APPEALS

STATE OF UTAH,
Plaintiff/Appellee,

Case No. 981649-CA

vs.

CATHY BETHERS,

Priority No- 2

Defendant/Appellant.

BRIEF OF APPELLEE

JURISDICTION AND NATURE OF THE CASE
Defendant appeals her convictions for one count of possession of a controlled
substance and one count of possession of drug paraphernalia following a jury trial in the
Fourth Judicial District Court in and for Utah County, Utah, Honorable Judge Stephen L
Hansen presiding. This Court has jurisdiction pursuant to Utah Code Ann. § 78-2a-3 (2)
(1996).
ISSUES PRESENTED ON APPEAL AND STANDARD OF REVIEW
1.

Where defendant challenges only one of the alternative
grounds on which the trial court denied defendant's motion to
suppress, should this Court affirm the trial court on the basis
of the unchallenged grounds?

No standard of review applies to this issue.

2.

In denying defendant's motion to suppress, did the trial court
properly conclude that officers who observed a metal cylinder
in close proximity to a propane canister and believed both
items were associated with methamphetamine usage were
authorized to seize the cylinder without a warrant?

"We review the trial court's denial of defendant's motion to suppress in a
bifurcated manner, reviewing its subsidiary and factual determinations under a clearly
erroneous standard and reviewing its legal conclusions for correctness." State v. Ribe,
876 P.2d 403, 405 (Utah App. 1994); see also State v. Pena, 869 P.2d 932, 935-40 (Utah
1994); State v. Thurman. 846 P.2d 1256, 1271 (Utah 1993).
CONSTITUTIONAL PROVISIONS, STATUTES AND RULES
The right of the people to be secure in their persons, houses, papers,
and effects, against unreasonable searches and seizures, shall not be
violated, and no Warrants shall issue, but upon probable cause,
supported by Oath or affirmation, and particularly describing the
place to be searched, and the persons or things to be seized.
U.S. Const. Amend. IV.
STATEMENT OF THE CASE
Defendant was charged on July 9, 1997 with one count of possession of a
controlled substance (methamphetamine), a second-degree felony under Utah Code Ann.
§ 58-37-8 (2)(a)(i) (1998); and one count of possession of drug paraphernalia, a class-C
misdemeanor under Utah Code Ann. § 58-37-8 (5)(a) (1998) (R. 1-2). She filed a motion
to suppress the drugs and paraphernalia (R. 18, 28). A suppression hearing occurred on
March 11, 1998, after which the trial court denied the motion (R. 39-40, 202 at 32-34).

2

Defendant was tried before a jury, which returned verdicts of guilty on both counts
(R. 163, 168, 203 at 273-4). The trial court sentenced defendant on September 21, 1998
to one-to-fifteen years in prison on the controlled substance charge, and one year on the
drug paraphernalia charge (R. 191). The trial court suspended the sentences, and ordered
defendant to serve 36 months probation (R. 191-92).
Defendant filed a timely notice of appeal (R. 194).
STATEMENT OF FACTS
When defendant's enraged ex-boyfriend attempted to break into defendant's home
through the bedroom window, her estranged husband met him with gunfire (R. 201 at 5-6,
R. 203 at 92,109-10, 136-37, 140). Defendant summoned the police. In the excitement,
however, she apparently forgot that she had left on her bed a metal cylinder containing
methamphetamine and a glass pipe used to smoke the drug.
Pleasant Grove Police Lieutenant Cody Cullimore arrived to investigate the
attempted break-in and shooting, and defendant and her estranged husband showed him to
the bedroom (R. 201 at 6). As the officer looked for empty shell casings, he observed the
metal cylinder on the bed (R. 201 at 7). The closed cylinder consisted of two silver
metallic or aluminum pieces, one of which fit inside the other (R. 202 at 7, 12).1 The
object was very similar to items Cullimore had seen used in the past to hide drugs, and the

!

The prosecutor, after introducing the cylinder into evidence at the suppression
hearing, described it as working "like a toilet paper roll tube" (R. 202 at 12).
3

officer believed the cylinder was drug paraphernalia (R. 201 at 7, 13). A shell casing, a
holster, and defendant's purse were also present on top of the bed (R. 202 at 6-7).
Cullimore met other officers outside defendant's home and led them to the
bedroom (R. 202 at 5-6). Officer Kurt Bean was present to videotape the scene (R. 202 at
22). Cullimore pointed out the drugs and paraphernalia on the bed and asked Officer
Nielsen to collect the objects as evidence (R. 201 at 8). Although Nielsen was not
certain of what the cylinder contained, in his seven-and-a-half years as a police officer,
Nielsen had frequently found objects similar to the cylinder used to contain drugs (R. 202
at 10-12, 17).2
Surveying the scene, the officers also observed a propane canister with a torch
attached to the top in plain view under the bed. Officer Bean videotaped the propane
canister, which he recognized as drug paraphernalia (R. 202 at 23).3 Nielsen testified at
trial that propane canisters are very often used in association with methamphetamine to

2

The search took place approximately two years before the suppression hearing.
At the hearing, Nielsen testified that he had been an officer for nine-and-a-half years (R.
202 at 10).
3

Although officers Cullimore and Nielsen did not testify at the preliminary hearing
or the suppression hearing about the propane canister, the trial record reflects that both
officers saw the canister at the scene and were aware of its connection to
methamphetamine usage. A portion of the videotape was entered into evidence at trial
(R. 203 at 61-64). As the video played, Bean described its contents, saying, "This is
Lieutenant Cullimore, pointing out to me directly under the lefthand side of the bed, the
west side, there is a Coleman propane canister under the bed" (R. 203 at 66-67).
Detective Nielsen testified at trial that he also observed the propane canister on the floor
(R. 203 at 88).
4

melt glass to create pipes for smoking the drug, and to heat or "cook" the drug itself for
consumption (R. 203 at 89).
Nielsen opened the cylinder and found a baggie containing methamphetamine and
a glass pipe (R. 202 at 12-14). During police questioning, defendant admitted that the
items were hers (R. 201 at 10; R. 203 at 106).
In denying defendant's motion to suppress, the trial court found that the officers
were authorized to search the cylinder due to its proximity to both the fuel canister and
the spent shell casing (R. 39-40; 202 at 33-34; Addendum A). As the court stated,
Well, are the officers under these circumstances authorize to search
the cylinder in question? The answer to that is generally not, absent some
link to drugs or something that would suggest that there's drug activity in
the home or something other. But these are all fact sensitive.
[T]here are probably two bases upon which [the officers could
conduct the search]. One, is in fairly close proximity to a butane torch or a
small torch that's found in the bedroom. That is connected with drugs and
with methamphetamine and everybody in the world knows that and these
officers do.
Secondarily, this cylinder is in close proximity to a spent casing....
They find a casing on the floor and they find a casing on the bed. This
casing is in close proximity to this particular cylinder. They can look for
bullets. They can be looking for anything else as it relates to this crime.
That is a legitimate investigatory authority of these officers.
. . . But I find the proximity of the casing and an investigation of a
shooting to be a legitimate basis to look for bullets, casings, anything else
that relates to it.... Had there not been a spent casing near this object, it
doesn't come in, or evidence of a butane torch in the bedroom area.
(R. 202 at 32-35).

5

SUMMARY OF ARGUMENT
Defendant has not challenged the trial court's ruling that the officers were justified
in seizing the metal cylinder as part of their legitimate authority to investigate the
shooting. Therefore, this Court may affirm the trial court's ruling on that basis, and need
not even reach defendant's challenge to the trial court's alternative conclusion that the
cylinder was admissible because of its obvious connection to methamphetamine usage.
If the Court decides to reach the merits of defendant's claim, it should affirm the
trial court's decision under the plain view doctrine, which provides that a warrantless
seizure of a object is appropriate if (1) officers are lawfully on the premises, (2) the object
seized is in plain view, and (3) the object is clearly incriminating. Defendant
acknowledges that the officers were lawfully present in defendant's home when they
observed the metal cylinder found to contain drugs and drug paraphernalia, and that the
cylinder was in plain view, but claims that the cylinder was not clearly incriminating.
Evidence is clearly incriminating if the officers have a reasonable belief that the evidence
is contraband or evidence of a crime. Here, the trial court received testimony from the
officers investigating the shooting that (1) a baggie containing what appeared to be
methamphetamine was on the bed, (2) the cylinder looked like an object used to store
drugs, and (3) a propane canister was observed nearby. Taken in conjunction, those facts
supported the trial court's determination that the cylinder and its contents were admissible
6

because the officers had a reasonable belief that the cylinder was being used to store
drugs.
ARGUMENT
POINT I
SINCE DEFENDANT CHALLENGES ONLY ONE OF THE
ALTERNATIVE GROUNDS ON WHICH THE TRIAL COURT BASED
ITS RULINGS THAT THE DRUGS AND DRUG PARAPHERNALIA
WERE ADMISSIBLE, THIS COURT SHOULD AFFIRM ON THE
BASIS OF THE UNCHALLENGED GROUNDS
The trial court based its ruling on two grounds. First, the court held that the
cylinder and its contents were admissible because, given the officers' knowledge and the
presence of the fuel canister, the cylinder was obviously connected with
methamphetamine usage (R. 202 at 33). Second, noting that the cylinder was found near
a shell casing in a room where bullets had just been fired, the trial court held that the
cylinder was admissible because the officers were justified in examining it as part of their
legitimate authority to investigate the attempted break-in and shooting - "to look for
bullets, weapons,

casings, anything else that relates to if (R. 202 at 34).

Defendant does not challenge the trial court's determination that the evidence was
admissible because the officers were authorized to examine the cylinder in the course of
their investigation of the shooting. Failure to challenge a trial court's ruling on appeal
establishes the court's ruling as the law of the case, precluding judicial review. State v.
Dunn, 850 P.2d 1201, 1220 n. 17 (Utah 1993) (waiver applies to issues raised before trial
7

court but not argued or briefed on appeal); State v. Rodriguez. 841 P.2d 1228, 1229 (Utah
App. 1992) (failure to challenge trial court's ruling on an issue constitutes waiver of that
issue on appeal).
Defendant has not appealed the trial court's conclusion that the search and seizure
were justified on the basis of the officers' investigative authority. Therefore, this Court
should affirm that conclusion on those grounds. Since the Court may affirm on those
grounds, the Court need not even reach defendant's challenge to the trial court's ruling on
the alternative grounds that the cylinder was evidence of illegal drug use. State v.
Babbell. 770 P.2d 987, 990 n.l (Utah 1989); State v. Dudley. 847 P. 2d 424, 426 n.l
(Utah App. 1993); Murray City v. Robinson. 848 P. 2d 161,162 (Utah App. 1993); State
v. Nield. 804 P.2d 537, 539 (Utah App. 1990).
POINT II
THE TRIAL COURT CORRECTLY CONCLUDED THAT
THE CYLINDER CONTAINING DRUGS AND PARAPHERNALIA
WAS ADMISSIBLE UNDER THE PLAIN VIEW EXCEPTION
BECAUSE, BASED ON OTHER EVIDENCE OF ILLEGAL
DRUG USAGE AND THE OFFICERS' EXPERTISE, THE
OBJECT WAS CLEARLY INCRIMINATING
If this Court chooses to reach the merits of defendant's challenge to the trial
court's holding that the officers were authorized to seize the cylinder because of its
proximity to the fuel canister, it should affirm the trial court because the plain view
exception to the warrant requirement applies in this case.

8

"A seizure is valid under the plain view doctrine if (1) the officer is lawfully
present, (2) the item is in plain view, and (3) the item is clearly incriminating." State v.
Shepard, 955 P.2d 353, 357 (Utah App. 1998). Defendant concedes that the officers were
lawfully present, and that the cylinder was in plain view. Appellant's Brief at 8.
However, she asserts that the closed cylinder was not clearly incriminating because
"[a]side from a small camping propane tank . . . there was no indication that drugs or
related paraphernalia were to be found at the scene

The cylinder was opaque and

closed. There were no markings on it which indicated that it contained drugs or
paraphernalia." Appellant's Brief at 12.
For evidence to be clearly incriminating, "all that is required is that there be
'probable cause to associate the property with criminal activity."' State v. Kelly, 718 P.
2d 285, ?? (Utah 1986) (quoting Texas v. Brown. 460 U.S. 730, 742 (1983) (citation
omitted)). As the Supreme Court has written,
[P]robable cause is a flexible, common-sense standard. It merely requires
that the facts available to the officer would warrant a man of reasonable
caution in the belief that certain items may be contraband or stolen property
or useful as evidence of a crime; it does not demand any showing that such
a belief be correct or more likely true than false. A practical, nontechnical
probability that incriminating evidence is involved is all that is required.
Texas v. Brown. 460 U.S. at 742 (citations and internal quotation marks omitted). Under
the standards enunciated in Texas v. Brown, an officer must only have a "reasonable
belief that the items seized are either contraband, stolen, or useful as evidence of a
crime. State v. Kellv. 718 P.2d at 390.
9

Application of these principles to the instant case compels the conclusion that the
officers had probable cause to seize the metal cylinder because they had a reasonable
belief that the cylinder was associated with illegal drug use. The trial court had before it
Officer Cullimore's statements at the preliminary hearing that he observed the cylinder on
the bed, that he believed the item to be drug paraphernalia and that he directed Officer
Nielsen to take the item into custody as evidence (R. 201 at 7-8). The court also received
testimony from Officer Nielsen that in his nine-and-a-half years as an officer,4 he
frequently found items similar to the cylinder used to store drugs (R. 202 at 10-12, 17).
State v. Poole. 871 P. 2d 531, 535 (Utah 1004) (officers, by virtue of their training and
experience, may be able to recognize illegal activity where ordinary citizens would not);
State v. Spurgeon. 904 P. 2d 220, 226 (Utah App. 1995) (specialized knowledge of
officer relevant in probable cause determinations); State v. Cornwall 810 P.2d 484, 488
(Utah App. 1991) (trained officer recognized paper bindles as drug paraphernalia).
Finally, when asked whether he saw other drug paraphernalia besides the cylinder in the
home, Officer Bean testified that he observed the propane canister (R. 202 at 23).5 The

4

Seven-and-a half years at the time of the search.

5

The trial court's recognition that "these officers" knew that the fuel canister was
connected to drugs operates as a finding that all the officers knew that the propane
canister was present in the bedroom (R. 202 at 33). Although Nielsen and Cullimore did
not testify regarding the canister, it was reasonable for the trial court to infer from the
officers' testimony that all the officers saw the propane canister, despite the absence of
explicit testimony to that effect. Bean stated that as he videotaped the crime scene, other
officers participating in the investigation pointed out evidence to him (R. 202 at 23). As
10

officers' testimony set forth the basis for their reasonable belief that the cylinder might
furnish evidence of a crime.
Although defendant paints the metal cylinder as an innocuous item, the officers
testified that they had seen similar items in connection with methamphetamine use. In
addition, the cylinder's proximity to the propane canister rendered it probable, as the trial
court found, that the cylinder was evidence of methamphetamine consumption. In
denying the suppression motion, the trial court relied on the presence of the fuel canister
in the bedroom as an indication of methamphetamine usage. The court independently
recognized the significance of the canister, and did not require testimony to establish its
meaning. Realizing that a propane canister is an item that would be highly unusual to
find in a suburban bedroom absent illegal drug usage, the court took de facto judicial
notice that such a canister "is connected with drugs and with methamphetamine and
everybody in the world knows that and these officers do" (R. 202 at 33). Based on the

Bean was leaving the room, "one of the other officers" present in the room stated that "he
had found some drugs or something," indicating that the officers freely communicated
their observations to one another (id.). Given the circumstances, it is clear from the
officers' testimony that they did not work in isolation from one another, but rather as a
team in examining the bedroom. Therefore, the trial court reasonably inferred that all the
officers were aware of the presence of the fuel canister. C£ State v. Folkes. 565 P.2d
1125, 1128 (Utah 1977) (although testimony indicated only one officer observed bottle
containing narcotics but a second officer seized the bottle, a fair and realistic view of the
evidence and reasonable inferences therefrom supports second officer's seizure of the
bottle). And, as the trial testimony later demonstrated, all three officers did in fact
observe the canister at the scene and recognize its connection to illegal drug use (R. 203
at 66-67, 88).
11

evidence before it, the trial court correctly concluded that the seizure was supported by
probable cause.
CONCLUSION
This Court should affirm defendant's convictions.
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ADDENDUM A
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influence of drugs or anything such as that.

21

Maybe the only link that you have is that

31

there's a propane torch under or in close proximity

41

to the bed and in close proximity to this cylinder.

51

M S . LAYCOCK:

Well, I would also point out

61

at that point they're still in the very beginning

71

stages of this investigation.

81
9

I think at this point, they don't know
whether the person who was trying to come in from

10

the outside is under the influence of some drug.

11

That's a very likely possibility.

12

point, they don't know that.

13

they're required to sit and wait until they find out

14

if anybody is impaired or under the influence of

15

drugs or alcohol at this point before they open it.

16

It's there in plain view and they need to grab it

17

and protect it.

18

THE COURT:

19

M S . JOHNSON:

20

THE COURT:

But at this

And I don't think

Okay.
We submit it.
Well, are the officers under

21

these circumstances authorized to search the

221

cylinder in question?

23

generally not, absent some link to drugs or

24

something that would suggest that there's drug

25

activity in the home or something other.

The answer to that is

But these

-331

are all fact sensitive.

2

These officers report to a home where

3

there has been a shooting.

4

where they observe bullet holes in the wall, a

5

broken window, where they know there's been a

6

discharge of a pistol or some weapon.

71

They're in a bedroom

What allows them to search this is not the

81

issue of drugs, but the issue of the casings.

Well,

91

there are probably two bases upon which they could

101

do it.

One, is in fairly close proximity to a

111

butane torch or a small torch that's found in the

121

bedroom.

13I

methamphetamine and everybody in the world knows

14I

that and these officers do.

151

That is connected with drugs and with

Secondarily, this cylinder is in close

16|

proximity to a spent casing.

ITI

investigation, they have the ability then under

18I

those circumstances —

19J

find a casing on the floor and they find a casing on

201

the bed.

21I

particular cylinder.

221

They can be looking for anything else as it relates

231

to this crime.

24J

authority of these officers.

25I

As they perform their

two rounds were fired.

They

This casing is in close proximity to this
They can look for bullets.

That is a legitimate investigatory

When you have a spent casing within a

-34lj

short distance of this particular cylinder, you can

2

search this cylinder when you are making an

3

investigation relative to a shooting that has

41

occurred, for bullets, for anything else*

5

case it just happened to come up that there were

6

drugs or drug paraphernalia in the cylinder itself.

7

In this

But the proximity to a spent casing, a

81

normal investigation under these circumstances, you

9

can search in close proximity to that casing for

10

bullets, weapons or otherwise, and I'll allow it.

11

I'll deny the motion.

12

Under different circumstances, the motion

13
14

would be granted.
.

But I find the proximity of the

casing and an investigation of a shooting to be a

15

legitimate basis to look for bullets, casings,

16

anything else that relates to it.

17

in.

18
191

The fact of the matter, they found drugs
or drug paraphernalia, it's whatever was in it.

20
211

So, the motion is denied.

MS. LAYCOCK:

We would so move, your

Honor.

24
251

And you may

make a motion to withdraw the evidence.

221
231

And it may come

THE COURT:
basis.

But I let it in on a different

But I think Ms. Johnson's arguments are

-35-

1

accurate.

2

this object, it doesn't come in, or evidence of a

3

butane torch in the bedroom area.

4
5

Had there not been a spent casing near

MS. LAYCOCK:

1

Can we go ahead and set a

trial date?

6

THE COURT:

We will.

7

THE CLERK:

August 4th?

8

THE COURT:

How long will this take to

9

hear, do you suppose?

10

MS. LAYCOCK:

11

THE COURT:

12

MS. JOHNSON:

I do.

13

MS. LAYCOCK:

August 4th is fine for me.

14

MS. JOHNSON:

It's clear on my calendar.

15

THE COURT:

I think just one day.
Do you agree?

Okay.

August the 4th at 9

16

a.m., the jury trial will start.

17

pretrial, the next proceeding, Monday at 9:30 a.m.,

18

and jury instructions will be due by that day.

And we'll have the

19

THE CLERK:

July 27 th .

20

THE COURT:

All motions due thirty days

21

prior to trial.

22
23

J

MR. LAYCOCK:

That will be at 9:30 on the

27th?

24

THE CLERK:

25

MR. LAYCOCK:

Yes.
Thank you, your Honor.
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IN THE FOURTH JUDICIAL D K T W C T ^ U R T ^ °PUty
UTAH COUNTY, STATE OF UTAH
STATE OF UTAH
Plaintiff,

MINUTE ENTRY - SUPPRESSION
HEARING
CASE NO. 971401016

vs.

DATE: MARCH 11, 1998
VIDEO: 8:09 (#131)

CATHY BETHERS
Defendant.

JUDGE: LYNN W.DAVIS
CLERK: SGJ

This matter comes before the Court for a Suppression Hearing. Deputy County
Attorney Claudia Laycock appears for and on behalf of the State of Utah. The defendant is
present and represented by Christine Johnson.
Ms. Johnson presents a copy of an addendum to the motion previously filed.
Officer Clark Nielsen is sworn and testifies on direct by Ms. Laycock. State's
exhibit #1 (cylinder) is marked, identified, offered and received. State's exhibits #2 (tube of
broken glass) and #3 (baggie of methamphetamine) are marked, identified, offered and
received. Cross exam by Ms. Johnson. Redirect by Ms. Laycock. Recross by Ms. Johnson.
Re-redirect by Ms. Laycock. Court inquires of the witness.
Ms. Johnson requests the Court look at a video. After discussion, Ms. Johnson
agrees to call Detective Bean as a witness and testify regarding the video.
Detective Bean is sworn and testifies on direct by Ms. Johnson.
Ms. Johnson presents her argument to the Court. Ms. Laycock presents her
argument to the Court.
The Court states that generally officers are not entitled to search the cylinder absent
some link to drug activity. The Court finds the cylinder is in fairly close proximity to a small
torch and the cylinder is also in close proximity to a spent casing as officers conduct their

investigation. It is within the legitimate investigative authority of the officers. The Court
will allow it. The Court denies the motion to suppress. The State motions to withdraw the
evidence. The Court grants the motion.
The matter is set for One-Day Any Trial on August 4, 1998 at 9:00 am. before the
Honorable Steven L. Hansen, Courtroom 203. A Final Pretrial Conference is set on Ally 27,
1998 at 9:30 am. Jury instructions are due by the pretrial conference date and all motions
are due at least 30 days prior to trial.

cc:

Claudia Laycock, Esq.
Christine Johnson, Esq.

